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The merits hearing on the matter of the Petition for Writ of Mandate came

regularly before the Court on September 9, 2010, Judge Frank Roesch presiding.

Petitioner City of Hayward appeared represented by Harriet Steiner, Esq.; Petitioners

Hayward Area Planning Association and Old Highlands Homeowners Association

appeared represented by Stuart Flashman, Esq.; California State University and its

Board of Trustees ("CSU") appeared represented by Christine Griffith, Esq. and Diane 

Hanna, Esq.

The matter was argued and submitted.

The Court, after careful consideration of the papers, the certified administrative

record, the pleadings on file in this matter and the argument of counsel, and good

cause appearing therefor, GRANTS the Petition for Writ of Mandate.

BACKGROUND

This case involves a single Environmental Impact Report ("EIR") prepared by

CSU in the evaluation of a programmatic "Master Plan" long-range planning

document, and in the evaluation of two specific projects for California State

University East Bay ("CSU-EB"): the Harder Road Parking Structure ("HRPS"), a

new five-story parking structure, and Pioneer Heights IV ("PHIV"), a set of four new

student dormitory buildings. The EIR contains separate sections for the long-range

planning document and for each of the specific projects. Each of the specific project

sections is tiered from the EIR relating to the Master Plan planning document project.

(See, e.g., 3 AR 854 and 3 AR 931.) The EIR describes CSU's projected plans to
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double the size of the student population at CSU-EB within the next twenty years as

well as CSU's plans for the near-term construction of the two specific projects.

Petitioners in these consolidated proceedings are the City of Hayward, in which

the CSU-EB campus is located, Hayward Area Planning Association, an organization

of citizens, taxpayers, and property owners with an interest in development in the

Hayward area and an interest in environmental matters, and Old Highland

Homeowners Association, a group of citizens resident in a neighborhood very near the

CSU-EB campus (collectively, "Petitioners").

Respondent is The Board of Trustees of the California State University.

Respondent is a public agency that manages 23 college campuses including CSU-EB.

Petitioners have challenged the sufficiency of the EIR prepared by CSU and each of

the three component sections on a variety of asserted violations of the California

Environmental Quality Act ("CEQA"), Public Resource Code section 21000 et seq.

While City Petitioners and citizen group Petitioners filed separate

Petition/Complaints, they filed a joint Opening Brief asserting the following violations

of CEQA, each of which they contend invalidates the Master Plan EIR and the two

specific plan EIRs that tier from the Master Plan EIR:

1. Petitioners assert that CSU failed to adequately evaluate fire and emergency

services impacts in its Master Plan and argue that the Master Plan and the two specific

project EIRS which tier from it are therefore not adequate.
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2.  Petitioners assert that CSU failed to adequately study traffic impacts and

failed to identify and adopt appropriate mitigation measures to the traffic impacts

which are identified.

3.  Petitioners assert that the Master Plan EIR does not adequately address air

quality impacts, that the two specific projects should have been evaluated jointly for

air quality impacts as they are planned to be constructed in the same time frame, and

that the proposed mitigations of greenhouse gas emissions are so undefined that they

cannot qualify as bona fide mitigation.

4. Petitioners assert that the Master Plan and the two specific project EIRs

failed to adequately address the visual impacts consequent to the specific projects

resulting in a violation of CEQA.

5. Petitioners assert that the Master Plan and the PHIV project do not address

significant impacts on Garin Regional Park, a recreational resource.

6. Petitioners raise the assertion that CSU's Master Plan EIR and the project

EIR for the parking structure failed to properly evaluate transit alternatives to either of

those EIRs.

7. Petitioners assert that the findings related to traffic impacts and the

Statement of Overriding Considerations are not supported by substantial evidence.

Petitioners seek an Order issuing a writ of mandate commanding Respondent to

set aside its certification of the EIR and enjoining any implementation of the Master
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Plan and the two specific projects until after Respondent has come into complete

compliance with its obligations under CEQA.

DISCUSSION

I. FIRE AND EMERGENCY RESPONSE SERVICES

On the question of whether CSU adequately considered fire and emergency

services impacts of the Project, the Court finds that it did not. While CSU determined

that an additional fire station building and attendant equipment would be needed as a

consequence of the Project, CSU viewed the impact on the provision of fire and

emergency responses services as an effect that was not cognizable under CEQA as a

social or economic effect, and thus not required to be mitigated. (5 AR 1797.)

Further, CSU determined that the need to construct a physical fire station facility

consequent from its project was a cognizable effect under CEQA, but one that was not

significant. CSU determined that the effect of the need to construct a new facility

"would not result in significant environmental impacts due to the limited area that is

typically required to build a fire station (between .5 and 1 acre) and its urban

location." (2 AR 701.)

First, CSU is not correct that the effects of a project on provision of fire and

emergency services are not cognizable effects under CEQA. CEQA Guidelines1

section 15064(e) states as follows:
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Economic and social changes resulting from a project shall not be

treated as significant effects on the environment. Economic or social

changes may be used, however, to determine that a physical change

shall be regarded as a significant effect on the environment. Where a

physical change is caused by economic or social effects of a project, the

physical change may be regarded as a significant effect in the same

manner as any other physical change resulting from the project.

Alternatively, economic and social effects of a physical change may be

used to determine that the physical change is a significant effect on the

environment. If the physical change causes adverse economic or social

effects on people, those adverse effects may be used as a factor in

determining whether the physical change is significant. For example, if

a project would cause overcrowding of a public facility and the

overcrowding causes an adverse effect on people, the overcrowding

would be regarded as a significant effect.

Guidelines section 15065 mandates a finding of significant effects when there 

is substantial evidence in the record that "[t]he environmental effects of a project will

cause substantial adverse effects on human beings, either directly or indirectly."

(Guidelines §15065(a)(4).) Further, the Guidelines require that an EIR:

identify and focus on the significant environmental effects of the

proposed project. . . . Direct and indirect significant effects of the

project on the environment shall be clearly identified and described,

giving due consideration to both the short-term and long-term effects.

The discussion should include relevant specifics of the area, the

resources involved, physical changes, alterations to ecological systems,

and changes induced in ... the human use of the land (including

commercial and residential development), health and safety problems

caused by the physical changes, and other aspects of the resource base

such as water, scenic quality, and public services ....

(Guidelines, § 15126.2, (a))

          Thus, Section 15126.2 of the CEQA Guidelines requires analysis of potentially

significant impacts on, inter alia, public services. Public services, including fire and

        1. CEQ Guidelines are codified in 14 California Code of Regulations §§15000 to 15387.
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emergency services, are considered a part of the resource base no less than water and 

air quality. The cases cited by the parties regarding urban decay and housing stock

impacts only serve to underscore the point here: even the effects on matters not

considered part of the "resource base" must be taken into consideration when 

determining whether there are significant effects. (See Bakersfield Citizens for Local

Control v. City of Bakersfield (2004) 124 Cal.App.4th 1184, 1204-1205; Napa 

Citizens for Honest Government v. Napa County Bd. of Supervisors (2001) 91

Cal.App.4th 342, 370.) Plainly, potentially significant impacts on the level of public

services and performance standards of public services--impacts on the  environmental

resource base as defined in CEQA -- must be investigated, disclosed, and mitigated in 

an EIR. (Guidelines, Appendix G, Section XIII.)

It is not that there is an increased demand for fire protection services that must

per se be evaluated as an environmental impact. Rather it is the lack of adequate fire

protection services consequent to the construction of the physical project that must be

evaluated in the EIR as a significant effect of the project. The project will cause fire

protection services, measured from the existing baseline, to change from adequate to

inadequate. That condition of inadequate fire protection services causes an adverse

effect on people and property, i. e., both people and property will not be safe in the

event of a fire. It follows directly that the lack of adequate fire protection service

must be regarded as a significant effect. (See Guidelines §§ 15064(e) [clarifying 
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example]; 15065(a)(4).) Such a significant effect must be mitigated, if feasible. 

(Public Resources Code §21002.1(b); Guidelines §§ 15091(a)(1), 15126.4.) 

Here, CSU recognized that there were effects on the provision of public 

services, but did not undertake other than a cursory analysis and disclosure in the EIR

regarding those impacts. CSU noted that the Hayward Fire Department had submitted

comments expressing concerns regarding response times, density of housing, limited

vehicular access, life safety infrastructure, and hazardous materials. CSU indicated in

the Draft EIR that "none of these concerns relate to the CEQA standard of

significance." (2 AR 705.) CSU's minimal treatment of fire services impacts appears

to have been based upon an erroneous interpretation of what constitutes a significant

effect under CEQA and results in the re-direction of the cost of mitigating the

consequences of CSU's project on to the citizens of the City of Hayward, if at all. 

In addition, while recognizing the resulting need for the physical change to the

environment by the construction of an additional fire facility, the EIR did not contain

substantial evidence to support its conclusion that the construction of an additional

facility would have no significant impact on the environment. CSU has pointed to no

substantial evidence in the record; the conclusory statement in the DEIR to the effect

that construction would be small and in an urban area (2 AR 706) does not qualify as

substantial evidence to support CSU's conclusion of "no significant impact." 

CSU argues that it has no jurisdiction over fire protection services, which are

entirely within the City's purview, and argues that the California Constitution
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obligates the City to provide such services with no questions asked. CSU argues that it

need do no more than agree to cooperate with the City regarding the City's duty to

provide fire services. However, CSU's understanding of its obligations does not

comport with the Supreme Court's holding in City of Marina v. Board of Trustees of

the California State University ("Marina") (2006) 39 Ca1.4ffi 341. In Marina, the

Respondent therein (also the CSU Board of Trustees) recognized that proposed

development would result in, inter alia, "increased demand for fire protection

services," but rejected that it had any obligation to share the costs of infrastructure

improvements with the adjacent community. The Supreme Court, citing Public

Resources Code §21002.1(b), held that a public agency must mitigate or avoid the

significant effects on the environment of projects it carries out or approves whenever it

is feasible to do so. (Id. at 360-61.) Simply because an effect is felt outside the

"jurisdiction" of the CSU, or because the ultimate responsibility to execute the

mitigation rests with another public agency, CSU is not relieved from the obligation of

taking feasible measures to mitigate the effects, including contributing the equivalent

of a fair share fee. (Id.)

The cumulative impacts analysis in the EIR relating to, among other things, fire

and law enforcement services is based upon CSU's notion that its projects were

included in the City of Hayward's General Plan, in which the City of Hayward had

determined that foreseeable population increases had no significant environmental

impacts on such services after mitigation. (2 AR 710.) Because the analysis of the 
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fire protection services impacts is not adequate, as indicated above, the cumulative

impacts analysis in the EIR is also inadequate.

Moreover, CSU's argument that the City of Hayward's General Plan makes a

determination of less than significant impact on fire protection services consequent to

population growth fails to consider that Hayward's General Plan was based upon a

planning assumption that necessary mitigation would be paid by developers making

their fair share contributions for mitigations related to their projects. Here, CSU takes

the position that, because the City is the provider of fire services, and because it has

determined that the Project will have no significant impacts on fire services, it need

not make any contribution to any mitigation. CSU's assumptions are simply not

supported by substantial evidence.

II. TRAFFIC IMPACTS

A.  CSU Improperly Postponed Analysis of the Impacts on Small 

Residential Streets

The EIR is inadequate with respect to its traffic impact analysis concerning

small residential streets. Despite the EIR designation of specific areas as potential

locations for faculty housing, and despite comments concerning impacts on small

residential streets, the EIR deferred consideration of those impacts until a later time on

the premise that, as a programmatic EIR, it did not need to analyze the specifics of

project locations that may or may not be selected later.

A lead agency cannot postpone analysis of significant environmental impacts

where there is sufficient data to permit a meaningful, accurate report of impact in the 
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EIR. (See Communities for a Better Environment v. City of Richmond (2010) 184

Cal.App.4th 70, 85-86; Los Angeles Unified School Dist. v. City of Los Angeles (1997)

58 Cal.App.4th 1019, 1030, 68 Cal.Rptr.2d 367 [criticizing postponement of analysis

of air quality impacts of specific plan when "authors of the EIR had sufficiently

reliable data to permit preparation of a meaningful and accurate report on its impact"];

see also City of Santee v. County of San Diego (1989) 214 Cal.App.3d 1438, 1454

1455 [adoption of project limits as part of the certification of the EIR "was too little

too late to adequately apprise all interested parties of the true scope of the project for

intelligent weighing of the environmental consequences"].) Here there was sufficient

information available to provide a meaningful report of the traffic impacts of siting a

project near Grand View Avenue. CSU's steadfast refusal to include such an analysis

in the EIR is contrary to CEQA.

B. The TDM Program in TRANS-1A is Not Sufficient Mitigation       

Of Traffic Impacts

The TDM program described in the EIR does not mitigate the significant traffic

impacts that were identified. Instead, the EIR improperly defers decisions about

mitigation in a manner that does not satisfy the requirements of CEQA, i.e. it does not

provide specific information to evaluate the Project, does not provide for a fully

enforceable mitigation commitment, and does not reduce the identified impacts to a

less-than-significant level.

As in Communities for a Better Environment v. City of Richmond

("CBE/Chevron') (2010) 184 Cal.App.4th 70, 92 - 93, the TDM program proposed 
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here does not satisfy CSU's obligation to mitigate the effects of the projects on traffic

to the extent feasible. Like the proposed mitigation plan in CBE/Chevron, the TDM

program here is little more than a handful of cursorily described mitigation

possibilities for future consideration that might serve to mitigate some portion of the

traffic impacts, but which lack any measurements or data about their efficacy, and

offer no real criteria for gauging their potential success in ultimately mitigating any

impacts. (Id. at 93.)

"An EIR is inadequate if `[t]he success or failure of mitigation efforts ... may 

largely depend upon management plans that have not yet been formulated, and have

not been subject to analysis and review within the EIR." (San Joaquin Raptor Rescue

Center v. County of Merced (2007) 149 Cal.App.4th 645, 670.) "Reliance on tentative

plans for future mitigation after completion of the CEQA process significantly

undermines CEQA's goals of full disclosure and informed decision making; and

consequently, these mitigation plans have been overturned on judicial review as

constituting improper deferral of environmental assessment." (CBE/Chevron, supra,

184 Cal.App.4th at 92 [citing Gentry v. Murrieta (1995) 36 Cal.App.4th 1359, 1396;

Defend the Bay v. City of Irvine (2004) 119 Cal.App.4th 1261, 1275; Endangered

Habitats League, Inc. v. County of Orange (2005) 131 Cal.App.4th 777, 794 and other

cases].) Selection of mitigation measures can be deferred only under specific

circumstances. (Guidelines §15126.4) Section 15126.4(a)( 1)(B) states:
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Where several measures are available to mitigate an impact,

each should be discussed and the basis for selecting a particular measure

should be identified. Formulation of mitigation measures should not be

deferred until some future time. However, measures may specify

performance standards which would mitigate the significant effect of the

project and which may be accomplished in more than one specified way.

Subsection (a)(2) further provides that "[m]itigation measures must be fully

enforceable through permit conditions, agreements, or other legally-binding

instruments. In the case of the adoption of a plan, policy, regulation, or other public

project, mitigation measures can be incorporated into the plan, policy, regulation, or

project design."

Contrary to the Guidelines' limitations on deferral, the traffic mitigation

measures here do not have specific performance criteria and do not purport to

accomplish mitigation of the significant effects. CSU argues that Sacramento Old

City Assoc. v. City Council ("SOCA') (1991) 229 Cal.App.3d 1011, 1028-29 supports

its deferral of mitigation specifics here, but it does not. Unlike SOCA, the mitigation

measures here do not have specific performance criteria by which to measure whether

the traffic impacts are fully mitigated.

Further, in SOCA the city approved a plan with a commitment to actually

mitigate the traffic impacts by using some or all of an array of options. Here CSU

does not represent that its TDM Program will mitigate all traffic and parking impacts.

Instead, while proposing unstudied, non-specific, possible mitigation measures, CSU

determined, at the same time, that those mitigation measures would not fully mitigate
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the traffic and parking impacts. In doing so, CSU relied on the presumption that the

impacts could not be mitigated below a certain level, no matter the mitigation efforts.

Based upon the premise that there exist no sufficient mitigation measures, CSU issued

a statement of overriding considerations.

There is no evidence in the record to support CSU's premise that the best case

scenario for mitigation of parking and traffic effects is a 50% increase in transit use.

Thus CSU's conclusion that neither CSU's proposed "mitigation" measures, nor the

alternatives proposed by Petitioners, could mitigate the effects of the project to a level

of insignificance is completely without foundation. In short, CSU not only deferred

mitigation, it completely gave up the effort to mitigate by concluding that it could not

hope to find a measure or combination of measures that would sufficiently mitigate

the impacts of the project. This is not sufficient under CEQA for purposes of

examining mitigation measures. And it is not a sufficient basis under CEQA for a

statement of overriding considerations.

Unlike California Native Plant Society v. City of Rancho Cordova (CNPS)

(2009) 172 Cal.App.4th 603, the EIR here does not identify and formulate a specific

measure to mitigate the significant impacts identified. While the court in CNPS

concluded that the mitigation did not have to specify exactly where off-site mitigation

projects might be implemented, the evidence in the record indicated that the public
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entity had fully committed to implementing the projects and that those projects were 

feasible. (Id. at 622-23.) Here, no commitment to mitigation is shown in the record.2

2   The court inquired of counsel during oral argument of where in the EIR 

the commitment to any traffic mitigation performance standard might be found. 

The reply directed the court to 1 AR 86, 151 & 238, and 5 AR 1745.

   Pages 1 AR 86 (and 87) are the summary pages relating to transportation. They 

assert a "transportation goal" under the heading of "Vision and Goals." Under the 

heading "Transportation Approach," it is stated "The transportation approach 

(figure 23) is a comprehensive transportation demand management (TDM) 

program, which implemented incrementally over time, has potential to 

significantly change travel patterns on campus."

    There is not found in 1 AR 86-87 any commitment to achieve any goal, whether 

clearly defined or not. There is no action by CSU described as something that 

CSU obligates itself to implement.

   Page 1 AR 151 relates to the issue of parking and includes the language that 

"the parking plan proposes carefully growing the parking supply while managing 

the growth in parking demand with the goal of cutting that growth by 

approximately 50 percent. . . . The Transportation Demand Management section 

outlines the programs and actions that are needed.., so that parking deficits do not 

occur."

     Again, no commitment is found on this page of the administrative record; the 

citation relates a "goal" and refers the reader to a different section of the EIR 

where one can find an outline of "programs and actions that are needed...."

    Page 1 AR 238 is a finding of overriding considerations relating to traffic 

congestion at eight intersections. It does recite that a "full implementation of the 

TDM measures listed above . . . could" reduce peak hour trips through the 

intersections, but that full implementation would not reduce the impacts to less 

than significant.

     This language is not a commitment to a "full implementation of the 

TDM measures listed above," or to any particular course of action.

     Page 5 AR 1745 is a portion of a response to comments. It does not state that 

the Respondent has committed itself, as a mitigation measure, to implement any 

actual mitigation. The essence of the mitigation is expressed in the discussion of 

free or discounted transit passes. The response to comments states "[b]efore the 

University can commit to providing these benefits [free or discounted transit 

passes, etc.] a financial and operational study must be performed...."

"TRANS-1A requires the University to perform these studies... ."[footnote

continued next page]
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Not only does CSU fail to commit to any clear standards, it does not commit to

funding any of the various possible mitigations, categorizing them only as "programs

and services [which] may be included" in the transportation plan. Of some

significance is the fact that the TDM plan included the study of how to fund any

mitigation at all. This alone renders TRANS-1A illusory. CEQA requires that there

be substantial evidence to conclude that the proposed mitigations are feasible. (See,

e.g., Laurel Heights Improvement Assoc. v. Regents of the University of California

 47 Ca1.3d 376, 407.) If funding is uncertain, by definition, the proposed

mitigations are uncertain to be implemented. (See Federation of Hillside and Canyon

Associations v. City of Los Angeles (2000) 83 Cal.App.4th 1252, 1260 -1261 [where

lead agency conceded that there was "great uncertainty" as to whether mitigation

"The mitigation measure thus requires the program to be considered, without 

mandating the implementation" of any mitigation. (5 AR 1745.)

   The entire TDM is an illusory mitigation measure that does not bind the 

Respondent to any course of action other than to perform a study.

   In its brief, Respondent asserts that the TDM Plan requires the University to 

take significant steps to reduce vehicle trips to campus. The brief directs the court 

to 1 AR 86 (discussed above) and to the Mitigation Measure TRANS-1A, found at 

3 AR 754-755.

   TRANS-1A, however, does not require anything other than the preparation of a 

plan "that includes the steps necessary to plan for, fund, implement and monitor 

the effectiveness of the measures.., listed below." (3 AR 754-755.)

    TRANS-1A does NOT require the Respondent to fund, implement, or monitor 

the implemented mitigations. It requires only that it prepare a plan, i.e., study the

alternative mitigations and formulate a potential course of implementation. Such a

conclusion is reinforced by referral to 1 AR 164 of the Master Plan, which 

describes the possible content of the TDM as follows: "The following programs 

and services may ultimately be included in the campus Transportation Demand

Management Program." (Emphasis supplied.) 
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measures would ever be funded, and did not require implementation of mitigation

measures as a condition of development, CEQA was violated].) 

Even as to the traffic mitigations in the EIR with clear requirements and 

discernible price tags, CSU only committed itself to "asking the Legislature" for the 

funds for such mitigations, separate and apart from asking the Legislature for the 

funds to implement the Project itself. (1 AR 218-19.) Indeed, the EIR instructs that 

CSU will seek an appropriation of funds to mitigate the environmental effects of the

Project, but that regardless of whether the request is approved in full, approved in part, 

or disapproved, the Project will go forward. (Id.) This stands in contrast to SOCA, 

where the City of Sacramento had already funded the study and was committed to

implement up to the entire list of possible mitigations in order to achieve the 90%

standard it had set. (SOCA, 229 Cal.App.3d 1011 at 1029.) 

It is illusory to assert that CSU may satisfy CEQA by identifying the need for a

particular mitigation, such as a fair share contribution for traffic impacts, and then

dismissing it as an infeasible mitigation if the Legislature declines to fund the 

mitigation while otherwise funding the Project. It is error to conclude, as does the 

EIR and counsel for the Respondents, that CSU is not obligated to mitigate a 

significant effect consequent to a CEQA project simply because the Legislature

declined to fund mitigation while otherwise funding the project. This Court cannot
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conclude that Marina is legal authority for such a proposition.3 (See Wildlife Alive v.

Chickering (1976) 18 Ca1.3d 190, 195 [CEQA applies to all state agencies unless

otherwise expressly exempted]; Public Resources Code §§21000(g); 21001(f), (g);

21002.1 [public agencies shall mitigate or avoid the significant effects on the

environment of projects that it carries out whenever feasible]; §21 106 ["[a]ll state

agencies, boards, and commissions shall request in their budgets the funds necessary 

to protect the environment in relation to problems caused by their activities"]. )

3.   STATEMENT OF OVERRIDING CONSIDERATIONS

The findings underpinning the Statement of Overriding Considerations are not

supported by substantial evidence in the record. "When a public agency has found

that a project's significant environmental effects cannot feasibly be mitigated, the

agency may nevertheless proceed with the project if it also finds 'that specific

overriding economic, legal, social, technological, or other benefits of the project

outweigh the significant effects on the environment." (Marina, supra, 39 Ca1.4ffi at

368.) "[A]n agency's decision that the specific benefits a project offers outweigh any

environmental effects that cannot feasibly be mitigated, while subject to review for

abuse of discretion [ ], lies at the core of the lead agency's discretionary responsibility

under CEQA and is, for that reason, not lightly to be overturned." (Id. [citation

omitted].) While "much deference" must be accorded the agency's resolution of the

3    This is not to say that the Legislature may not promulgate legislation 

exempting any particular project from CEQA, but such is not the situation found 

herein.
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competing interests (id.), here [the] statement of overriding considerations is invalid

for a reason that does not require us to reweigh benefits and detriments, or to inquire

into the statement's factual basis. A statement of overriding considerations is

required, and offers a proper basis for approving a project despite the existence of

unmitigated environmental effects, only when the measures necessary to mitigate or

avoid those effects have properly been found to be infeasible.

(Id.; see also County of San Diego v. Grossmont-Cuyamaca Community College Dist

(2006) 141 Cal.App.4ffi 86, 108, fn. 18.) "CEQA does not authorize an agency to

proceed with a project that will have significant, unmitigated effects on the

environment, based simply on a weighing of those effects against the project's

benefits, unless the measures necessary to mitigate those effects are truly infeasible."

(Marina, supra, 39 Ca1.4th at 368-369.)

The court has concluded above that the TDM is not a valid mitigation measure.

Moreover, other traffic mitigation measures such as those suggested by Petitioner

HAPA (5 AR 1824-1857) are not described as infeasible in the specific response to

HAPA's comments (AR 1858-1866) or in the "Master Responses" (5 AR 1743-1756).

The strongest "evidence" in the record that could support the finding of

infeasibility of the HAPA proposal is a vague statement that an "optimistic assessment

that everyone who could take transit will take transit is not necessarily a reliable basis

for infrastructure and transit resource planning." (5 AR 1754.) Not only does this

statement suggest that there are occasions when such an assessment is a reliable basis 
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to be used, but more importantly, the statement is directed at the question of whether

increased transit use would negate the entire HRPS project, rather than directed to the

question of whether the HAPA proposal is infeasible as a mitigation of the 

environmental effects of the HRPS.

A proposed mitigation measure need not eliminate the need for the entire

project, but only need offer a means of eliminating or decreasing the significant

environmental effects of the project. Irrespective of whether the entire project would

be unnecessary with implementation of HAPA's proposed "real transit" plan, the

HAPA proposal would appear to be, at least, a facially reasonable mitigation of the

significant environmental effects of the parking structure. CSU cannot dismiss the

HAPA proposal as infeasible absent substantial evidence of its infeasibility amounting

to more than simply characterizing it as "overly optimistic." The finding by CSU that

there are no feasible mitigations other than the TDM is thus unsupported by

substantial evidence both because the TDM is illusory, and because the HAPA

mitigation proposal (among others) was dismissed without the necessary substantial

evidence to justify a finding that it is not a feasible mitigation.

4.     AIR QUALITY

The EIR's analysis of air quality issues, including greenhouse gas issues, is

inadequate. Petitioners assert the EIR is inadequate in its evaluation of air pollutant

emissions, and that CSU may not rely on the application of the promised TRANS-1A

mitigation measure to mitigate the amount of emissions. Petitioner's assertions relate 
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to air quality measured against BAAQMD's thresholds as well as to greenhouse gas

emissions and are directed at the Master Plan and the individual project plans.

Petitioners are correct that CSU's evaluation and analysis fail because they are

substantially founded upon the premise that the TRANS-1A mitigation measure will

lead to a specific result. The court, above, has determined that TRANS -la is illusory

as a mitigation measure and it follows that the EIR analysis of air quality impacts

founded upon an illusory mitigation measure is not adequate.

Moreover, Petitioners point out that CSU's own data shows the combination of

emissions for PK° from mobile sources attributable to the HRPS and to PHIV

exceeds the BAAQMD standard for P1\410. (See 2 AR 532 table = 246.96 mobile

source emissions X 29% (from 3 AR 946) plus PHIV, at 3 AR 866, is 8.81.) While

CSU argues that these figures are based upon projections for unmitigated emissions,

the mitigation that CSU proposes centers on the TDM program. With such an

uncertain mitigation plan, it is not appropriate to rely on the mitigated figures offered,

and it follows that it is not appropriate for CSU to conclude that there are not

significant, cumulative impacts of these two near-term projects.

5.     VISUAL AND AESTHETIC IMPACTS

The EIR analysis and evaluation of visual and aesthetic impacts is adequate.

Petitioners argue that the EIR fails to adequately evaluate the aesthetic viewscape,

attacking the methodology used and the number and location of viewpoints used.

However the Court finds that the methodology used of analyzing the view impacts 
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from the nine viewpoints chosen by CSU satisfies the requirements of CEQA. (See

Nat. Parks & Conservation Assoc. v. County of Riverside (1999) 71 Cal.App.4th 1341, 

1361).

CSU determined that the views were affected, and that new buildings would be

visible from locations near Mission Boulevard but would not be prominently visible

from most locations in the city. CSU further determined that the changes in views of

the Hayward Hills would not be a substantial adverse impact on scenic vistas. (5 AR

1792; see also 5 AR 1785-1790.) While Petitioners disagree with CSU's conclusions,

that alone is not a sufficient basis to find that CSU did not have substantial evidence

to support its conclusions relating to views.

7.    PARKS & RECREATION IMPACTS

CSU did not have substantial evidence to support its determination that the

projects would not have a significant effect on parks and the EIR did not adequately

disclose significant impacts, particularly on neighboring parks such as Garin Regional

Park ("Garin"). CSU also failed to respond adequately to concerns about the

environmental impacts of building a new set of four dormitories just outside a

trailhead to Garin.

CEQA recognizes that a project may have impacts on public services, including

parks. The decision as to whether a project has one or more significant effects must

22



be based upon substantial evidence. (Guidelines §15064(f).)4 If a lead agency

is presented with a fair argument that a project may have a significant effect on the

environment, the lead agency must examine the environmental effects and consider all

the evidence. (Guidelines 15064(0(1), citing No Oil Inc. v. City of Los Angeles 

(1974) 13 Ca1.3d 68.) The EIR must have a statement of reasons when a possibly

significant effect is determined by the lead agency not to be significant. (Guidelines

§15128.)

Appendix G in the Guidelines specifically requires that the lead agency

consider whether the project would result in substantial adverse impacts on local and

regional parks. (Appendix G XIV Public Services at (a) ["would the project increase

the use of existing neighborhood and regional parks or other recreational facilities

such that the physical deterioration of the facility would occur or be accelerated?"].)

Second, the lead agency must always consider whether the project will have

substantial effects on the environment in terms of direct or indirect effects on the

environment, including neighboring areas. (Guidelines §15360.)

4.   The Guidelines define "significant effect on the environment" at §15382 as:

a substantial, or potentially substantial, adverse change in any of the

physical conditions within the area affected by the project including land,

air, water, minerals, flora, fauna, ambient noise, and objects of historic or

aesthetic significance. An economic or social change by itself shall not be

considered a significant effect on the environment. A social or economic

change related to a physical change may be considered in determining

whether the physical change is significant.
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The EIR's examination of impacts -- both of the Master Plan and of the PHIV

near-term project -- on neighboring parks such as Garin was both overly narrow and

overly broad. Garin bounds the campus to the south and is located directly adjacent to

the planned Pioneer Heights IV dormitory complex. It is one of several parks in the

East Bay Regional Parks District system. On the one hand, the EIR stated that

implementation of the Master Plan is not expected to increase impacts on neighboring

parks and recreational facilities because the needs of the additional population added

as a result of the project will be met by new on-campus facilities. (2 AR 707-08.) On

the other hand, the EIR stated that the increased population due to the project is only a

nominal increase compared to the entire Bay Area population using the regional parks

system as a whole (including Garin), so any impacts on regional parks would likewise

be nominal. (6 AR 1930.) The EIR completely overlooked the impact of both the

Master Plan and the PHIV complex on the one regional park in CSU-EB's backyard.

An analysis that is limited to recreational facilities only on the campus itself

artificially minimizes the potential impacts on area parks and recreational resources.

An analysis of potential impact on regional parks that compares population increase as

a percentage of the entire East Bay Regional Parks area and impacts to that entire

system also minimizes and elides impacts to nearby parks, including Garin Regional

Park. Failure to conduct a reasonable analysis of the project's impacts or to provide a

reasonable basis for stating that there would be no significant effects is a failure to

proceed in the manner required by CEQA.
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VII. THE RANGE OF ALTERNATIVES EVALUATED IN THE EIR WAS

NOT ADEQUATE AS TO HRPS, BUT ADEQUATE AS TO THE

MASTER PLAN.

Petitioners argue that CSU's Master Plan EIR and the project EIR for the

parking structure failed to properly evaluate transit alternatives to either of those EIRs.

CEQA requires the lead agency to describe a reasonable range of alternatives which

would feasibly attain most of the basic objectives of the project but would avoid or

substantially lessen any of the significant impacts of the project, and to evaluate the

comparative merits of the alternatives. (Association of Irritated Residents v. County of

Madera (2003) 107 Cal.Ap..4th 1383, 1400; Guidelines §15126.6.) If an alternative is

identified as feasible, it must be considered in some detail; even for alternatives

rejected as infeasible, the agency must have substantial evidence for such rejection.

(See Center for Biological Diversity v. County of San Bernardino (2010) 185

Cal.App.4th 866, 883-84.)

Here, CSU indicated in the EIR that a transit alternative was an infeasible

alternative to the parking structure project. (3 AR 989.) It did so primarily on the

ground that the TDM would not eliminate the need for the parking structure, so a less

far-reaching "transit only" alternative could not eliminate the need for the parking

structure either. (Id.) As detailed above, the TDM is an illusory, uncertain mitigation,

with no real details or commitment to implement. Because of the inadequacy of the

TDM plan CSU did not have substantial evidence for rejecting a transit alternative as

infeasible. It likewise follows that rejection of this alternative without substantial
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 evidence for doing so was a failure to examine a reasonable range of alternatives as

required by CEQA.5

As to the range of alternatives studied for the Master Plan, it appears that they

constitute a legally adequate range of alternatives for a programmatic EIR. (See

Guidelines §15126.6(a); see also Citizens of Goleta Valley v. Board of Supervisors

(1990) 52 Ca1.3d 553, 566.) A "real transit alternative" does not appear to be an

alternative to the entire Master Plan and its objectives, but to be an alternative

mitigation measure. However, the invalidity of the TDM as a mitigation measure may

require a reassessment of those alternatives and/or other alternatives following a new

evaluation of possible traffic mitigation measures and a determination of the feasible

mitigation measures that CEQA would require to be implemented.

CONCLUSION

Based upon the foregoing, the Court GRANTS the Petition for Writ of Mandate.

Therefore, let a peremptory writ of mandate issue commanding Respondent to set aside

its certification of the EIR, its Notice of Determination, and its approval of the Master

Plan project, the HRPS project, and the PHIV project.

5.  CSU argues that Petitioners did not raise claim that the real transit plan would

mitigate all traffic impacts and eliminate the need for the HRPS. This is not correct;

HAPA's e-mail and attached slideshow of June 12, 2009 stated that implementing the

alternative they proposed would eliminate the need for the new parking structure. (34 AR

12647, 12679.) Also the response to comments specifically says that it is responding to

"improved transit use as an alternative to the Harder Parking Structure Project." (5 AR

1754.) 
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     Respondent is enjoined and restrained from taking any action to implement the PHIV, 

HRPS and Master Plan projects until it has conducted further review, circulation, and

certification of an EIR for each project consistent with its obligations under CEQA. 

       Petitioners' request for declaratory relief is denied as duplicative of the relief granted

herein. (See State of California v. Superior Court (1974) 12 Ca1.3d 237, 248 -249.) 

       Petitioner shall prepare a form of judgment for execution by the Court and a form of 

writ for approval as to form by the Court and execution by the Clerk of the Court.

IT IS SO ORDERED.

Date: October 28, 2010

[signature]

                                                                 

      Frank Roesch

      JUDGE OF THE SUPERIOR COURT
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